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RELIEF SOUGHT 

1. PFC Bradley E. Manning, by and through counsel, moves this court to deny the 
Government's motion in part. 



BURDEN OF PERSUASION AND BURDEN OF PROOF 

2. As the moving party, the Government has the burden of persuasion. R.C.M. 905(c)(2). The 
burden of proof is by a preponderance of the evidence. R.C.M. 905(c)(1). 



FACTS 

3. PFC Manning is charged with five specifications of violating a lawful general regulation, one 
specification of aiding the enemy, one specification of disorders and neglects to the prejudice of 
good order and discipline and service discrediting, eight specifications of communicating 
classified information, five specifications of stealing or knowingly converting government 
property, and two specifications of knowingly exceeding authorized access to a government 
computer, in violation of Articles 92, 104, and 134, Uniform Code of Military Justice (UCMJ) 
10 U.S.C. §§ 892, 904, 934 (2010). 

4. The original charges were preferred on 5 July 2010. Those charges were dismissed by the 
convening authority on 18 March 201 1. The current charges were preferred on 1 March 201 1. 
On 16 December through 22 December 2011, these charges were investigated by an Article 32 
Investigating Officer. The charges were referred on 3 February 2012. 



1 The Defense does not oppose the admissibility of Enclosures 1, 2, 3, 4, 5, 6, 7, 14 and 15 to the Government's 
motion for Preliminary Ruling on Admissibility of Evidence dated 22 June 2012. The Defense does oppose 
admission of Enclosures 8, 9, 10, 11, 12 and 13 of the same Government motion. 



WITNESSES/EVIDENCE 



5. The Defense does not request any witnesses be produced for this motion. 

LEGAL AUTHORITY AND ARGUMENT 

6. The Defense objects to the admission of Enclosures 8, 9, 10, 11, 12 and 13 to the 
Government's motion for Preliminary Ruling on Admissibility of Evidence dated 22 June 2012 
because they are testimonial hearsay falling outside the scope of M.R.Es 803(6) and 902(1 1). 

7. M.R.E. 803(6) establishes an exception to the general rule against hearsay where records are 
kept in the course of "regularly conducted business activity, and if it was the regular practice of 
that business activity to make the memorandum, report, record, or data compilation, all as shown 
by the testimony of the custodian or other qualified witness, or be certification that complies with 
M.R.E. 902(11)." 

8. Despite this exception to the prohibition against hearsay, a business record must also satisfy 
the 6th Amendment's Confrontation Clause. The Court in Crawford v. Washington established 
that where testimonial hearsay is at issue, the Confrontation Clause is only satisfied if the 
accused is afforded an opportunity for cross-examination. 541 U.S. 36, 59 (2004). The 
Crawford Court defined testimonial hearsay further as "statements that were made under 
circumstances which would lead an objective witness reasonably to believe that the statement 
would be available for use at a later trial." Id. at 51. 

9. C.A.A.F's ruling in U.S. v. Rankin, 64 M.J. 348 (2007), is instructive on what amounts to 
testimonial hearsay in the military context. There, the court established a three-part test for 
identifying testimonial hearsay: 

(1) was the statement at issue elicited by or made in response to 
law enforcement or prosecutorial inquiry; (2) did the statement 
involve more than a routine and objective cataloging of 
unambiguous factual matters; and (3) was the primary purpose for 
making, or eliciting, the statement the production of evidence with 
an eye toward trial. 

Id. at 352. 

10. The C.A.A.F. in U.S. v. Harcrow, applied the Rankin factors when considering whether 
laboratory reports created upon request by the county sheriff were testimonial. 66 M.J. 154 
(2008). In considering the Confrontation Clause issue, the court noted, "[h]ere the laboratory 
tests were specifically requested by law enforcement and the information relayed on the 
laboratory reports pertained to items seized during the arrest of an identified 'suspect.'" Id. at 
159. The court further held, "lab results or other types of routine records may become 
testimonial where a defendant is already under investigation, and where the testing is initiated by 
the prosecution to discover incriminating evidence." Id. (quoting U.S. v. Magyari, 63 M.J. 123 
(2006)). 
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1 1 . Similarly, the Coast Guard Court of Criminal Appeals applied the Rankin Factors in 
determining whether statements in a cover memorandum were testimonial. U.S. v. Byrne, 70 
M.J. 611 (201 1). hi Byrne, the court found the Confrontation Clause had been violated when a 
"Laboratory Document Packet" regarding an alleged positive urinalysis was admitted over 
defense objection, hi weighing the Rankin factors the Court noted, t4 we find the statements in the 
cover memorandum were made in response to a request for a litigation packet, which clearly 
indicates that a court-martial is being contemplated, and, thus, the memorandum was prepared in 
response to a prosecutorial inquiry." Id. at 614. 

12. hi the case at hand, the Government seeks to introduce several enclosures that are 
testimonial in nature. Specifically, enclosures 8, 9, and 10 to the Government's motion dated 22 
June fall outside the scope of 803(6) and 902(1 1) because they were made in preparation for 
trial. Because they were made in preparation for trial, they are testimonial in nature and, 
pursuant to Rankin and the 6th Amendment, should not be admitted at this time. 

a. Enclosure 8 is a pair of screen shots allegedly showing the dates PFC Manning 
completed IA training and his user profile for the Army Training and Certification 
Tracking System. These documents are not admissible because they were produced in 
preparation for trial. Enclosure 1 1, an Agent Investigative Report (AIR) written by SA 

| on 21 January 201 1, clearly demonstrates that Enclosure 8 was 
produced at the behest of law enforcement. It is safe to assume that Mr. [QI(j)l 
did not email SA | out of the blue with screenshots related to PFC Manning. 

Rather, he must have been replying to a Government inquiry. Moreover, the date of the 
AIR, 21 January 201 1, falls after preferral of charges and selves as a crystal clear 
indication that the records were produced with an eye towards litigation. When 
considering these facts in light of Rankin and its progeny, it is clear that Enclosure 8 does 
not qualify for admission under 803(6) and 902(1 1). 

b. Enclosure 9 is a screenshot of PFC Manning's U.S. Army Information Assurance 
Virtual Training profile. Like Enclosure 8, this document was clearly produced at the 
behest of the Government with an eye towards litigation, as it is also referenced in the 
AIR by SA | Because such facts weight both the first and third Rankin factors 
in PFC Manning's favor, this document should not be admitted under 803(6) and 

902(1 1). To do so would violate PFC Manning's right to confrontation under the 6th 
Amendment. 

c. As mentioned, Enclosure 1 is an AIR from SA| This document was 
clearly prepared in preparation for litigation and, thus, qualifies as testimonial under the 
Rankin factors. Moreover, it lacks the requisite attestation under M.R.E. 803(6) and 
902(1 1). As such, the Government's motion should be denied. 

13. Enclosures 1 1 also falls outside the scope of 803(6) and 902(1 1) because it, too, was made in 
preparation for trial. Enclosure 1 1 is a Joint Asset Movement Management System (JAMMS) 
report allegedly pertaining to PFC Manning. The date on both the report and attestation 
certificate is 15 February 2012, which is after both preferral and referral of the charges against 
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PFC Manning. It is unlikely that Ms. [0H*)1 | the signatory of the attestation certificate, 
woke up on the morning of 15 February 2012, decided to pull PFC Manning's records and then 
signed a certificate attesting that the records meet the requirements of the Military Rules of 
Evidence. Rather, it is more likely that Ms. ICT EM created the record at the behest of the Trial 
Counsel in this case. Like the reports discussed in Harcrow, Enclosure 1 1 is a report that was 
created upon a specific request by the Government, relates to an individual who is facing a court- 
martial and is offered to prove an element of one of the alleged crimes. Harcrow at 159; see also 
Magyari. Because Enclosure 1 1 was created upon request by the Government, relates to PFC 
Manning and is offered to prove an element of one or more of PFC Manning's alleged crimes, 
the document is testimonial in nature. As testimonial hearsay. Enclosure 1 1 should not be 
admitted at this time, lest PFC Manning's right to confrontation be violated. 

14. Finally, Enclosures 12 and 13 should also not be admitted because they do not comport with 
the attestation requirement of MRE 803(6). Enclosure 12 is an AIR scribed by SA [0I®1 
while Enclosure 13 is a one page synopsis of the Distributed Common Ground Systeni-Anny 
(DCGS-A) system evidently prepared by General Dynamics. Neither enclosure includes an 
attestation certificate as contemplated by 902(1 1), nor does the Government's motion give any 
indication that a witness will be called to attest that the "business records" are maintained in 
conformity with MRE 803(6). Moreover, Enclosure 12. SA HSHHI AIR dated 31 August 2010, 
was clearly made as part of the investigation into PFC Manning's alleged misconduct and with 
an eye towards a trial as it is dated post-preferral. It is, thus, testimonial and the Confrontation 
Clause demands examination of SA||| if the Government wishes to admit information 
contained within her AIR. 

CONCLUSION 

15. Based on the above, the Defense requests that the Court deny, in part, the Government's 
motion to pre-admit evidence under R.C.M. 902(1 1). 



Respectfully submitted. 



JOSHUA J. TOOMAN 
CPT, JA 
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